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Remarks 



Apphcants m.Ke no amendments in response to the Om^ Aclon dated 
D««mbe, 20. 2005 since .hey s«„ finnly believe «,a, ,he invention as presen«y 

examte'r" ^'"^ '^^'^"'^^ "'^ 

R^rl'. ' r "^^^ ^^°'<^' ""P-'-Oble over 

DefiQlencies in the ^It^^ti on nf yh,, ,;,,,.^,.. 

Apptonts respectfully submit that the arguments raised in their previous 
respond remain entirely peninen, and respectfully request that the Exantlner 
provides further reasoning to support the allegation of obviousness since it 
appea^ a, teast to the Applicants, tha, the Examiner is applying impennissibte 
hinds^ht reasoning by mosaicing prior a„ references using the Applicants' own 
dBclosure as a template. In particular. Applicants believe that the Examiner has: 

a) failed to Show any suggestion or motivation in the prior art to combine 

the two references; 

b) failed to show any reasonable expectation of success in combining the 
two references; 

c) failed to address properly the argument raised by the Applicants that 
the flow control mechanisms and contextual teachings of the 
references are technically incompatible (the Applicants will expand 
further on this point in this response) which strongly argues against the 
presence of motivation and an expectation of success; and 
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d) faffed to address properly the argument raised by the Applicants that 
Tang teaches away from the application of LAN based techniques of 
flow control (such as those of Ramakrishnan) in the Ethernet over Ring 
based networks which also strongly argues against the presence of 
motivation and a expectation of success. 

Requirements to est;.hli^h ^ pw^a fe^,^ obviousn^.^^ 

With no disrespect intended. Applicants would like to take this opportunity to 
quote directly from section 2142 of the Manual of Patent Examination Procedure 
as a means of explaining to the Examiner what Applicants believe is required in 
order to establish a prima facie case of obviousness: 

"To reach a proper determination under 35 ri<;r tm 

bo putalSe iT^^^^ £f "^2"; ^"""^'^"^^e of applicant's disclosure mast 
dLrmine ?hf^ Vifff ^ yet kept in mind in order to 

matt^ a? I who ? nf"?hf • ' ^^^'"^^ the "subjeS 

1?™! °^ invention. The tendency to resort to "hindsioM" 

nature <^^^tos^re is often difficult to aZTdue to ^^e % 

be avo^eTj!l^ZT°l ''"'T^' '"'Permissible hindlght muZ 

ESTABLISHING A PRIMA FACIE CASE OF OBVIOUSNESS 

l^et^'F^i^f^'tL^m'^mnTt ""^^^ °^ obviousness, three basic criteria must be 
«£«,^^i 111 ? *® ^"""^ suggestion or motivation either in thl 
o^^aTtl^ST^T^rr^'r 9er.erally avaiiabl^fo onJ^f 

ZaSi Second U.^rl r^^'f^ '"^ '"'^'^"^^ '° ^^^^^oe 
p;^^iiw i»ecor7d, tfjere must be a reasonable expectation of success 
Finally the prior art reference (or references when combined^must tel^ or 
rji^H ^" ^-^ l^'"" "■'"^t^tlons. The teaching or sugges«onTmake the 
Claimed combination and the reasonable expectation ?? success mu^^^^^ 
be found in the prior art. and not based on applicants ^isc^s^re In^ 
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ra-?:on^^^^^^^^^^^ see MP. , , 

SslrSliti Of ?o1ng wh°at Si SoTL^^ Tnf ^t^^"^ °^ 
that the claimed invention i! Zt^Z i°"f ' support the conclusion 
references must expreS or fmn^JZ ''""^^'^ ®'*^er the 

examiner must nr7..;;:' ' 7 ^"^P^^^ claimed Invention or the 
would have found thVclaimeTlSi^^^^^ *° artisan 

teachings of the referenceT " Px n^^^^^ "''^'^"s *n light of the 

App. & Inter. 198?) S^^mpe^/^h! %Ti/no^f^®''° f^^' f^*- 

supporting obviousness rejecJons " ^ examples of reasoning 

(emphasis added by Applicant) 



Examiner's latest rf>spr^n se to A ppitrantc- 



arguments 



b) 



(pages 6-7) by stating that: 

a) because Ramakrishnan and Tang both relate to flow control of 
Ethernet frame based packets, then "it Is reasonable to combine the 
teachings"; 

•a flow control technique is used to control data transmissions between 
d-fferent network nodes and it does not depend on what the network 
nodes are resided within. Therefore the functions such as monitoring 
buffer capacity and transmitting control packets between entities are 
not part of any particular network protocol ... Herein the functions can 
be .mplemented in any network for controlling data transmissions"; and 
"it does not matter whether a centralized or distributed flow control [IsJ 
taught by Tang or Ramakrishnan. The point herein is that the flow 



c) 
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control of Tang can be used in an Ethernet over ring network 
therefore, another flow control, as taught by Ramakrishnan. can also 
be used in an Ethernet over ring network since both flow controls are 
related to and [control] Ethernet data transmissions." 



Applicants fundamentally disagree with each of these statements and with the 
reasoning of the Examiner as a whole since it appears to: 

a) ignore the actual teachings of the prior art; 

b) rely on the Examiner's own unsupported statements to the effect that "any 
teaching of flow control can be used in any network architecture"; 

c) use hinds,ght evidence of motivation and suggestion to combine which 
ev,dence is not in the references themselves or generally available to one 
of ordinary skill in the art; 

d) be based on very abstract and general allegations such as "it is 
reasonable to combine" and "flow control ... can be used" which are not 
sufficient specific evidence of suggestion or motivation to combine - what 
IS required is evidence of why one skilled in the art would - not could - 
actually combine the two specific references; and 

e) ignore Applicant's arguments that there would be no reasonable 
expectation of success in combining and that Tang teaches away from so 
doing. 



In short, the Examiner's reasoning begs the very questions which must fomi the 
basis of an assessment of obviousness, as set out above, and without being 
grounded In the prior art itself, the Examiners' arguments appear to be indulging 
in impermissible hindsight reasoning. 
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It te fair to say that the Examiner has previously provided a statement addressing 
the issue of motivation in a bit more detail. On page 3 of the Office Action, the 
Examiner argues that: 

"It would have been obvious to one having ordinary skill In the art at the 
time the invention was made to combine the teachings of Ramakrishnan 
and Tang and to incorporate the flow control technique of Ramakrishnan 
.n a frame based over SONET network, e.g., Ethernet over SONET, to 
increase security, reliability, support bandwidth-intensive applications 
improve network utilization, and provide QoS options for differentiated 
services." 

However, this is again the Examiners own statement and unsupported by any 
prior art evidence. As such this is merely an element of hindsight reasoning The 
Examiner has failed to identify any teaching in either Tang. Ramakrishnan or 
generally in the prior art which evidences such motivation. That the suggestion 
or motivation be found in the prior art is not an option, but a reouirem^nt nf i... 
and the Examiner must provide this evidence in order to establish a case of 
prima facie obviousness. 



Furthermore, the Examiner's statement again appears to be very abstract 
general and unrelated to the specific teachings of either of the two references. 
As such Applicant's do not accept that it would provide any motivation to one 
skilled in the art to combine the specific teachings as alleged. Unfortunately, the 
Examiner's response to Applicants' argument has not explained the prior art 
basis or relevance of this previous statement any further. 
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Not obvious to combine 

On the contrary. Applicants believe that one skilled in the art would not be 
motivated to incorporate the flow control technique of Ramakrtshnan in the 
Ethernet-over-ring communications network of Tang for the following reasons: 

Firstly, there is the simple and powerful point that Tang already teaches a very 
specific and detailed flow control technique which Is suitable for its stated 
objectives and network context, so why should one of ordinary skill in the art be 
motivated to replace it with another flow control technique? 

Secondly, the characteristics of the specrfic flow control technique of 
Ramakrishnan are fundamentally different from the objectives and network 
context of Tang such that there is clear technical incompatibility and such that 
one skilled in the art would not seriously consider combining the references. This 
will now be explained In greater detail than in Applicants' previous response. 

Ramakrishnan teaches a flow control technique for Ethemet LANs which is 
"integrated" into each Ethemet LAN card by being performed by MAC control 
hardware and without the need for external control. This addresses the problems 
of delay and consequent loss of data of external, non-integrated flow control 
techniques. (See eg column 3. lines 4 to 59 and column 7, lines 41 to 54). 

In Ramakrishnan (see column 7, line 7 to column 8 line 20), each MAC integrated 
circuit (ie each Ethernet card) on an Ethernet LAN has: 

i) a transmit and a receive buffer; 

ii) each having an associated "almost full" and an "almost empty" level 
indicator (eg set at 95% capacity and 5% capacity respectively); 
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iii) the ability, without external control, to automatically generate and 
transmit pause frames when the buffers exceed their respective 
associated levels. 

Thus, Ramakrishnan teaches a flow control technique which is; 

a) specifically intended for use In the MAC control integrated circuit of 
each local Ethernet card therefore placing the flow control inteJliq ^ ri r.i=> 
within each MAC cont rol integrated circuit : and 

b) uses local hardware monitoring of buffers to automatically generate 
pause frames to control data flow without external control (eg without 
the external control of a central controller which coordinates flow 
control network-wide); 

3 capacity-based monitoring (ie fill levels of buffers) method 
rather than a transmissio n rate-based analysis method of flow control. 

In contrast. Tang is concerned with a centralized, rate-based flow control protocol 
for an Ethernet over ring network (ie a WAN - see title, abstract, Fig 3). 

The stated objectives of Tang (see column 6) include: 

i) "to provide a transmission protocol and control architecture that does 
not require complex and computationally intensive translation from the 
existing LAN protocols"; and 

ii) to "ensure fairness in the amount of data transmitted in the network." 

In Tang (see abstract and columns 9, line 7 to column 11. line 34), a central 
network controller: 
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i) ■determines source and destination addresses of all data packets 
entering traveling within or leaving the WAN"; 

"counts and tabulates all the flow paths of all the data packets queued 
form all the network nodes on the WAN network with respect to each of 
the network nodes"; 

uses an algorithm to determine an upstream transmission factor U; and 
•V) applies a maximum allowable tributary transmission rate T to all 
tributaries of all nodes, to give effect to the algorithm. 

Thus. Tang teaches a network context and objectives in which any flow control 
mechanism must have the following characteristics: 

a) flow control must be earned out by a central controller having WAN, 
wide authority , therefore placing the flr.> ^ control int^in^ o,,.^ 
TCntral point in the Wam - 

external contml of ea ch nor f P a n d each nori^l trih^ tarv Is m^nrS^t^ry- 
and 

c) a transmission rate^hf^sPd flow control analysis method (ie actual rates 
of data flows) is used rather than a caoacitv-basPfi monitoring (ie fill 
levels of buffers). 

It can easily be seen that these characteristics of a flow control technique are 
necessary in order to achieve fairness In the amount of data transmitted in the 
WAN as a whole. As such. Applicants fall to unde,^tand how the opposite 
Characteristics of the flow control technique of Ramakrishnan could possibly meet 
the stated objectives of Tang in its network context. 

In short. Applicants cannot understand how one skilled in the art would be able to 
apply the "locally Implemented in a distributed fashion", "without external control" 
"buffer capacity-based" flow control technique of Ramakrishnan in the differing 
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network context and objectives of Tang which requirB external, centralized 
control by a controller with WAN-wide authority using a transmission rate-based 
flow control mechanism in order to achieve fairness in the amount of data 
transmitted in the WAN as a whole. 

In summary. Applicants firmly believe that one skilled in the art would not be 
motivated to incorporate the flow control technique of Ramakrishnan in the 
Ethemet-over-ring communications network of Tang since they are technically 
incomoatihlR and have different oh jorf Ix/p^ 

Additionally, as explained in Applicants' previous response. Tang teaches that a 
different - ie non-U\N based - protocol be used for achieving equitable 
transmission of Ethernet over the long distances of WANs. Thus. Tang teaches 
SmL from using the LAN-based pause frame technique for flow control as taught 
by Ramakrishnan. 

Furthemiore. each of the reasons why the objectives and network context of 
Tang is technically incompatible with the flow control technique of Ramakrishnan 
gives rise to a corresponding argument that Tang teaches awav from using the 
LAN-based pause frame technique for flow control as taught by Ramakrishnan. 
For example, the facts that Tang requires flow control be carried out by a central 
controller having WAN-wide authority, therefore placing the flow control 
intelligence at a central point in the WAN; Tang requires external control of each 
node and each nodal tributary: and that Tang requires a transmission rate-based 
flow control analysis method. 

For the reasons given above it is also submitted that one skilled in the art would 
have no reasonable expectation of success in attempting to incorporate the flow 
control technique of Ramakrishnan In the Ethemet-over-ring communications 
network of Tang. The objectives and network context of Tang are so different 
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from the characteristics of the flow control technique of Ramakrishnan. than one 
sk.(led ion the art would not have any expectation of success in combining them. 

In view of the Applicants' belief that the Examiner has failed to establish a pnma 
face case of obviousness. Applicants have not considered In detail and make no 
adm.ss,ons in respect of the Examiner's allegations of the teachings of each of 
the references cited. Applicants reserve the right to respond on this Issue if the 
Examiner insists on maintaining the allegation of obviousness. 

In summary. Applicants believe that the Examiner has Indulged in impermissible 
hindsight reasoning by mosaicing prior art references using the Applicants' own 
disclosure as a template. Applicants therefore request favorable reconsideration 
and that the present application be allowed. 

However. If the Examiner continues to reject claims 1 to 84 under 35 USC 103(a) 
as being unpatentable over Ramakrishnan in view of Tang, and with a view to 
appeal. Applicants kindly request that the Examiner address in a further Office 
Action the following issues which Applicants' believe have not yet been properly 
addressed: 

a) the Examiner must show a suggestion or motivation in the prior art to 
combine the two references; 

b) the Examiner must show a reasonable Ryp ectation of ^un^^^ jn 
combining the two references; 

c) the Examiner must address properly the argument raised by the 
Applicants that the flow control mechanisms and contextual teachings 
of the references are technically incompatihiB - and 

d) the Examiner must address properly the argument raised by the 
Applicants that Tang j^aches avyay from the application of LAN based 
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techniques of flow control (such as those of Ramakhshnan) in the 
Ethernet over Ring based networks. 



March 20, 2006 



Respectfully submitt' 
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mam M. Lee, Jr. 
Registration No. 26.935 
Barnes & Thomburg LLP 
P.O. Box 2786 
Chicago, Illinois 60690-2786 
(312)214-4800 
(312) 759-5646 (fax) 
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